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N Widow; and by the Marriage articles, of this Date, Sep. 27. 
he becomes bound, in the Event of her Survivance, 1727. 

to pay her a yearly free Annuity of 500 Merks out of the 
Rents of Achnard; to furniſh her a ſuitable Manfion-houſe 

upon ſaid Lands to the Value of 500 Merks; and in caſe of 

no Children, ſhe is thereby provided to the equal half of all 

free Moveables and Houſehold Pleniſhing, and to the half 

of what Conqueſt ſhall be made after the Marriage. But in 5 | 
caſe of Children, ſhe is only provided to the third Part of 

the free Moveables, and half of the Conqueſt, and the Fee of 

the whole Conqueſt to the Heir-male of the Marnage. % 
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EIL CAMPBELL of Achnard, thereafter of = by 
nage, intermarried with Mrs Jabel Nacne:l, now his 


CV 


As the Eſtate of Achnard ſtood provided to Heirs-male ; ſo 
in cafe there ſhould be but one only Daughter of that Mar- 
riage, ſhe was provided to 000 Merks ; and if two, or more, 
to the Sum of 6000 _—C n ha 

Abrilzo. By Marriage-contraRt, of this Date, een Angus C 
J *%g bell, "ads deñgned eldeſt Son and preſumptive Heir 5, 
Neil Campbell of Dunſtafnage, with Advice and Conſent of 
his ſaid Father, and Mrs Margaret Campbell, eldeſt Daugh- 
ter of the deceaſed Dougal Campbell of Ederline, with Conſent | 
of her Brother, the now Purſuer, on the other part, Neil 
Campbell the Father became bound and obliged to ſettle and 
provide the Eſtate of Dunſftafnage, to which by this Time he 
1 had ſucceeded, to and in favour of himſelf in Liferent, and, 
; after his Deceaſe, to and in favour of the ſaid Angus Camp- 
| bell in Liferent, and the Fee of the ſame, after both their 
Deceaſes, to the Heirs-male of ſaid Angus Campbell his Body 
of that or any ſubſequent Marriage; which failing, to the 
ſaid Neil Campbell his Heirs-male: And he thereby reſtricted 
himſelf from burdening the ſaid Eſtate with any more Debts 
than what he preſently owed, and ſuch Proviſions as he ſhould 
make to his Children. | 

From the Conception of this Marriage- contract, it became 
Matter of Doubt, where the Fee veſted, whether in Nel the | 
Father, or in Angus the Son, though deſcribed to be but Life- 
renters, or in the Heir-male of the Marriage when he ſhould 
exiſt. 

But whatever might be the Conſtruction of the Contract 
in that Reſpect, it ſeemed a clear Caſe, that ſuch a jus crediti 
was thereby created in favour of Angus the Son, and the 
Heirs-male of the Marriage, that Nes the Father could by 


no voluntary or gratuitous Deed, hurt or prejudge their Right, 
or charge the Eſtate, with any more Debt than thoſe he al- 
ready owed, and ſuitable Proviſions to his younger Children. 

But as, notwithſtanding thereof, and of the great Load of 


Debt with which the Eſtate ſtood charged, and of which more 
in 
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in the Sequel, Neil the Father was pleaſed, by a Series of 
Deeds, one after another, to augment the Proviſions both of 
his Wife and two Daughters, beyond what the Eſtate could 
poſſibly bear, it is the Validity of theſe that is now the Sub- 
ject of Queſtion. 

In the View of challenging theſe, and to avoid the Dan- 
ger of a paſſive Title, Angus Campbell, upon the Death of his 
Father Neil, granted a Truſt-bond to his Brother-in-law Co- 
lin Campbell of Ederline; who thereupon obtained an Adjudi- 
cation of the Eſtate of Dunſflafnage; and upon that Title 
brought a Reduction of the additional Proviſions, which had 
been elicited in favour of the Widow and Daughters, as in 
defraud of his and his Childrens Right by the aforeſaid Mar- 
riage· contract. 

It has been already noticed, that by Neils own Marriage- 
contract, his Wife was provided to an Annuity of 500 
Merks, and to the half of the free Moveables, Houſehold 
Pleniſhing, and Conqueſt; reſtrictable to the third of Move- 
ables, and half of Conqueſt, in caſe of Children; and that 
500 Merks was to be beſtowed in building a Houſe for her. 

And your Lordſhips have alſo heard, that by the Settle- 
ment in 4s Marriage- contract, no further Power was re- 
ſerved to Neil the Father, but to charge the Eſtate with the 
Debts which he then owed, and Proviſions to his Children. 


By Deed, of this Date, proceeding upon the Recital of the 


une 20. 


Marriage- articles, and of the Proviſions therein contained in 1528. 


favour of the ſaid abel Macne:l, all ſpecially recited, and of 
its being juſt and reaſonable, that ſhe ſhould be further ſe- 
cured in the Liferent-annuity, and other Proviſions in her fa- 
vour, he of new became bound to pay her the aforeſaid Life- 
rent-annuity of 500 Merks out of the Lands of Achnard, and 
to provide her in a ſuitable Manfion-houſe, to the Value of 
500 Merks; which, in ſo far, were agreeable to the Obliga- 
tion in the Marria ntract: But in place of the Obligation 
reſpecting the Conqueſt, which intitled her only to a * 1 
uc 
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ſuch Lands as ſhould be purchaſed during the Marriage, the 
Clauſe, as taken in to this corroborative Security, is concei- 
ved in theſe Words: © And in like manner, I hereby bind 
and oblige me, and my foreſaids, to provide and ſecure all 
and whatſoever Lands, Heritages, Tenements, Annual- 
„rents, Wadſets, Appriſings, Adjudications, and other he- 
* ritable Subjects that ſhall be conqueſt or acquired by me. 
* or which ſhall fall and pertain to me, to myſelf, and my 

ſaid Spouſe, and longeſt Liver of us two in conjund Fee 
« and Liferent; and the Fee of the ſaid whole Conqueſt, to 
the Heirs to be procreate betwixt us; which failing,” gc, 

It will not eaſily be believed, that by this laſt-mentioned 
Deed, bearing expreſsly to be granted in further Security of 
the Proviſions in the Marriage-articles, it could poſſibly be 
intended to give this Lady the total Liferent, not only of 
what heritable Subjects he ſhould acquire, but alſo of what 
{ſhould fall to him by Succeſhon, particularly of the Eſtate 
of Dunſtafnage, to which he had an immediate and certain 


Proſpect of ſucceeding ; though the Widow was diſpoſed to 


conſtrue theſe Words in this corroborative Security, or what 
ſhall fall and pertam to me, as if intended to give her the Life- 
rent of the whole Eſtate of Dunſtafnage. 

But it is unneceſſary to diſpute, whether the Clauſe could 
admit of this Conſtruction or not, becauſe ſuppoſing ſuch to 
be the Import of the Deed, as it was clearly a donatio inter vi- 
rum et uxorem quoad the Exceſs, it was revokable, and revo- 
ked by the after Settlement in his Son Angus's Contract of 
Marriage. 

Laying this out of the Caſe, it is the other Deeds granted 
by Net in favour of his Widow and Daughters, upon which 
any Doubt can ariſe. x 

It has been already obſerved, that by Neils Marriage-arti- 
cles, the Proviſions to the Daughters were aſcertained to be 
5000 Merks if one, and 60co Merks, if two or more; in the 
Event only that there ſhould be no Heirs-male of the Mar- 


rage, 


("8 
nage, whereby the Eſtate would paſs to collateral Heirs- 


male. | 

And therefore when Neil, in his Son's Contract of Mar- 
riage 1751, reſerved to himſelf a Power to charge the Eſtate 
with Proviſions for his Daughters, it certainly could never be 
intended, that theſe Proviſions, paid by their Brother, ſhould 
be greater than they would have been, if paid by the colla- 
teral Heir-male. 

But in order to prevent any after Queſtions of this kind, 
it was thought proper, that Nez ſhould exerce this reſerved 
Power, by aſcertaining explicitly what Proviſions his two 
Daughters ſhould be intitled to. 


Accordingly by Deed, of this Date, which proceeds upon Feb. 17. 
a Recital of Angus's Contract of Marriage, and of the Facul- 752. 


ty thereby reſerved, of granting Proviſions to his younger 
Children ; and that there was then an Heir-male exiſting of 
his Son's Body; © and of its being therefore juſt and reaſon- 
able, that he ſhould, in implement of the Faculty there- 
by reſerved to him, condeſcend upon the Proviſions that 
„he ſhall make to the Children already procreated of his Bo- 
dy; he therefore binds and obliges him, Oc. to provide 
and ſecure 4000 Merks to his eldeſt Daughter Lilias, and 
* 3000 Merks to his other Daughter Margaret; and in cafe 
* of the Death of either of his Daughters, the half of ker 
* Portion to accreſce to the ſurviving Daughter.” And to 
ſatisfy your Lordſhips, that this was intended finally to aſ- 
certain the Burden that was to lie upon Angus for the Provi- 
ſions of theſe Daughters, he reſerved to himſelf a Power to 
diminiſh the ſame, if an Heir-male ſhould exiſt of his own 
Body, and to augment it failing Heirs-male of his Body; 
the plain Language of which 1s, that being thus once fixed, 
they were not thereafter to be augmented, in prejudice of the 
Heir-male of the Marriage. Nor could the Daughters with 


any Reaſon complain of this, as their Proviſions were thereby 
augmented 1000 Merks beyond what was ſtipulated for 
B them 


Jan. 25, 
1758. 
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them in Neil's Marriage · articles, ſuppoſing the Eſtate to 


have gone to a collateral Heir. 

But Veil did not ſtop here; for by another Deed, of this 
Date, he was pleaſed to give his Wife an additional Jointure 
of 200 Merks, failing Heirs-male of his own or his Son's Body, 
and 100 Merks ſuppoſe an Heir-male of his Body thould ex- 
iſt ; and inſtead of the 00 Merks to be laid out in building 
her a Houſe, he obliged himſelf to build her one, to the Va- 
lue of 1200 Merks. He gives her 1200 Merks, or the Va- 
jue thereof in Cattle, his beſt riding Horſe, his haill Sheep, 
and the half of his Houſehold Pleniſhing, in lieu of her 
Share of Moveables. He provides her further to the Main- 
tainance of ſix Cows and a riding Horſe, ſowing of ſo many 
Bolls of Grain, and planting ſo many Bolls of Potatoes; and 
till the Jointure-Houſe ſhould be built, gives her the Manſion- 
Houſe of Dunſtafnage, and five Inclofures adjoining thereto, 
with the Arrage and Carriage of other Parts of his Eſtate, for 
a trifling Rent of L. 12 Sterling. 


Thus far with reſpe& to the Wife's Intereſt: And it is be- 


lieved your Lordſhips will think that theſe were no contempt- 
ible Additions to her Liferent-annuity of 500 Merks, and 
500 Merks for building a Houſe, which was all the certain 
Proviſions ſtipulated to this Lady. 

He then procceds to the Daughters, and inſtead of the 
7000 Merks to which they were provided by the Deed 1752, 
and which the Purſuer ſhould never have thought of quar- 
relling, he augments . his Daughter Lz/as's Proviſion to 
L. zoo, and his Daughter Margaret's to L. 200, in caſe 
there ſhould be no Heir-male of his or his Son's Body, re- 
ſtricting to the 7000 Merks in caſe that Heirs-male ſhould 
exiſt ; and he alſo obliges himſelf, to pay to his ſaid Daugh- 
ters J. 45 Sterling of Aliment, if no Heir-male exiſted of his 
own Body, and L. 35 it an Heir-male did exiſt, and to be- 
ſtow L. 60 in educating the. youngeſt at Edinburgh. 

Theſe greatly exceeded the Provifions 1752. But 2 of 
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tified with this, he, by another Deed, of this Date, but a 08. 7. 
few Months before his Death, confirmed all theſe additional '7%: 
Proviſions in favour of his Wife and Children, gave the Wife 

the Liferent of all the Silver Plate, raiſed the Value of the 
Jointure-houſe to be built to L. 70, augmented the Daugh- 

ters Proviſions to L. 800, if no Heir-male ſhould exiſt, and 
increaſed their Aliment from L. 35 to IL. 50, even though an 
Heir-male ſhould exiſt. 

The Father's Power to grant theſe additional Proviſions, in 
prejudice of his Son's Right by the aforeſaid Marriage-con- 
tract, and ſuppoſing he had Power, whether they were ra- 
tional or not, was the Subject of Debate before Lord Pitſaur, 
who took the ſame to report; as alſo an Objection which 
had been ſtated to the Purſuer's Title. 

Memorials were accordingly exhibited, and the Caſe re- 
ported, when the following Interlocutor was, of this Date, Jan. 14. 
pronounced. On Report of the Lord Pitfour, the Lords 766. 
* repel the Objection to the Purſuer's Title; and find, that 

* the Fee of the Lands was in the Father, and after his 
Death in the Son; and remit to the Lord Ordinary to hear 

« Parties Procurators further on the Value of the Eſtate, and 

* Extent of the Debts affecting the ſame, and to do therein 

nas he ſhall ſee Cauſe.” 

As Parties ſeem now to be pretty much at one upon theſe 
Facts, the Lord Ordinary is again to report the Cauſe, and 
this Memorial is humbly offered on the Part of the Purſuer. 

And as the Intereſts of the Widow and of the Daughters 
ſtand upon very different Footings, he will take the Liberty 

to conſider them ſeparate. | 
And to begin with the Intereſt of the Widow, it is truly 
inconceivable upon what Principle of Law or Juſtice her 
Claim for theſe additional Proviſions can be maintained. 
Her Proviſion was ſettled by her Marriage-articles, and every 
thing beyond that was merely gratuitous. The Eſtate of 
Dunflafnage was ſettled upon Angus in his * 

an 
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and the Heirs-male of that Marriage, with the Burden of 
what Debts the Father then owed, and of what Proviſions he 
ſhould give to his younger Children. This Marriage-ſettle- 
ment created a jus credit: in favour of Angus, and the Heirs. 
male of that Marriage, which could not be affected by any 
gratuitous Deeds, further than what regarded the reſerved 
Faculty of giving Proviſions to the Daughters. There was 
no ſuch Power in the Article with regard to the Wife, whoſe 
Proviſion was already ſettled ; and therefore, without diſpu- 
ting whether theſe additional Proviſions were rational or 
not, it is humbly ſubmitted, whether they can be effectual 
againſt the Purſuer, as in Right of Angus, Creditor by the 
aforeſaid Marriage- contract. 

The Queſtion with reſpect to the Daughters, depends up- 
on different Principles. And, in the iſt place, as your Lord- 
ſhips have heard, that upon the Exiſtence of an Heir-male 
of the Marriage, Neil, upon a ſpecial Recital of the Powers 
reſerved to him to give Proviſions to his Daughters, and that 
it was reaſonable they ſhould then be ſettled, did aſcertain 
4000 Merks to the eldeſt, and 3000 to the youngeſt, being 
1000 Merks more than was ſtipulated for them by their Mo- 
ther's Marriage-articles, even in the Caſe of a collateral Heir- 
male; the Purſuer humbly ſubmits it to your Lordſhips, 
that Neil having thereby exerced the reſerved Faculty for 
providing his Daughters out of the Eſtate of Dunſtafnage, 
provided to the Son in his Marriage contract, he was there- 
by fundus; the Faculty being once exerced, could not again 
revive. 

And truly, according to this Argument, he might have 
gone on to the End of the Chapter, augmented theſe Provi- 
ſions from Day to Day, whereby the eldeſt Son's Situation 
muſt have been rendered extremely precarious. 

But ſuppoſing, for Argument's ſake, that it was ſtill com- 


petent for Veil to have augmented theſe Proviſions, this can 


never go further, than to intitle him to give rational Provi- 
ſions: 


©. 


ſions: And as 6000 Merks was by the Varriage-articles jud- 
oed a ſuitable Proviſion for two Daughters, ſuppoſing the E- 
{tate to have gone to a collateral Heir-male, it cannot be 
thought, that 7000 Merks was unſuitable when the Eſtate 
was to go to the Son of the Marriage. 

But as your Lordſhips were deſirous to be more particular- 

ly informed of the Value of the Eſtate, and Amount of the 
Debts affecting the ſame, a State thereof will be hereto ſub- 
joined. 
: From this State your Lordſhips will obſerve, that in the 
one View, deducing the Annuities and Intereſt of Debts, all 
that will remain for the Heir of the Family will be L. 31, 
19 5. 8 d. Sterling, ſubject to all Accidents, Bankruptcies, 
Expences of Management, c.; and that in the other View, 
ſuppoſing the additional Proviſions to take place, there will 
be a Shortcoming L. 14: 11: 5; in either of which Views, 
the Heir, who is the prædilecta perſona, would be in a worſe 
Caſe than either of the younger Children. 

To obviate this Difficulty, the Defenders have procured a 
Letter from Alexander Macnue:il, making a twofold Offer, viz. 
either to purchaſe the whole Eſtate at L. 10000 Price, or to 
take a Leaſe of it for 38 Years, at a Rent of L. 300 Sterling 
per annum; and upon Suppoſition that ſuch is the true Value 
of the Eſtate if ſold, or that it can afford ſo much a higher 
Rent than it now pays, if let for ſuch a long Courſe of Years, 
they hold this to be real Evidence that it can well admit of 
the additional Proviſions here claimed, both to the Widow 
and Daughters. 3 

Whether theſe Offers are ſeriouſly intended, or if only 
meant to ſerve the Purpoſe for which they are now uſed, 
may with Reaſon be doubted, as he is the Lady's Brother. 
This has been a common Device in Queſtions of the like Na- 
ture, but to which your Lordſhips are not in Uſe to pay any 
Regard. | 

And more particularly, as to what reſpects the proper 
Purchaſe of the Eſtate, ſettled and provided by Angus's Mar- 


C riage- 
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riage-· contract upon the Heir-male of that Marriage, with the 


Burden of the Debts then owing, and a Faculty to pive ra- 
tional Proviſions to younger Children, he ſubmits it to your 
Lordſhips, that nothing would be more adverſe to the whole 
Spirit of that Settlement, than the granting ſuch Proviſions 
to younger Children, as ſhould make it neceſſary to ſell the 
Eſtate for Payment of theſe. It is the Eſtate itſelf which is 
fo ſettled and ſecured to the Heir of the Marriage, not the 


Reverſion of the Price after Sale. It was upon the Faith of 


this Settlement that the Marriage itſelf was gone into; and 
therefore it can never be underſtood to have been the Mean- 
ing of Parties, that the Father by granting exorbitant Provi- 
fions to younger Children, ſhould diſappoint the Settlement 
of the Eſtate itſelf. 

This is clear beyond Diſpute, as to the additional Provi- 
ſions in favour of the Wife, beyond what ſhe was intitled to 
by her Marriage- contract, theſe being merely gratuitous and 
voluntary, ſupported by no Obligation natural or civil. 

And though the Proviſions to the Daughters, even with 
the Addition made to them, when confidered in the Ab- 
ſtract, may not appear exorbitant, was there a proper Fund 
out of which they could be paid, without overburdening the 
Heir of the Marriage, the Quantum of theſe in point of Ra- 
tionality muſt neceſſarily depend upon the Circumſtances of 
the Eſtate, they muſt be granted /alvo tenemento, the Heir 
muſt not be beggared, in order to afford larger Proviſions to 
the Daughters ; and it would be highly unreaſonable to ob- 
lige him to ſell his Eſtate, in order to make good theſe. 


6000 Merks was held to be a ſuitable Proviſion for two 
Daughters by their Mother's Contract of Marriage, ſuppoſing 
the Eſtate to have gone to collateral Heirs : So that when by 
the Deed 1752 they got 7000 Merks, payable in all Events, 
they have no Cauſe to complain of being unſuitably provi- 
ded: And it is believed, that few Gentlemens Daughters 3 
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chat Part of the Country, even where the Eſtates can better 
allord it, have larger Proviſions given to them. 

The other Offer, of taking a Tack of the Eſtate for 38 Years 
at L. 3oo, is intended merely for a Blind; it is well known, 
that a great Part of the Eſtate is preſently under Leaſes for 
ſeveral Years yet to run; ſo that the Purſuer has it not in his 
Power, was he ever ſo well diſpoſed, to comply with this 
Offer; nor can he think that it is incumbent upon him to 
diveſt himſelf totally of all ement of his Eſtate for 
fuch a Length of Time, in order to raiſe additional Provi- 
ſions to theſe Daughters. 

When the Daughters Proviſions were ſettled by the Deed 
1752, which augments them from 6060 to 7000 Merks, 
Neil Campbell was juſtly of Opinion, that this was all the E- 
ſtate could reaſonably afford for Proviſion to two Daughters, 
a due Regard being had to the Intereſt of the Heir of the 
Marriage, loaded with other Debts to ſo great an Extent ; the 
Eſtate was in no better Condition when he granted theſe ad- 
ditional Proviſions to the Widow and Daughters, which there- 
fore 1s Demonſtration, that theſe muſt have been obtained 
from him by unproper Influence. 


In reſpeft whereof, &c. 
ALEX. LOCKHART. 


View of the preſent Dunflafnage's Situation, ſuppoſing the 
Bond of Proviſion in the 1752 to take place. 


Rent of the Eſtate of Dun/tafnage at preſent is - - 0.23566 17 8 


To Annualrent of the Sum of L. 3801: 5: gy 

Sterling of Debts, including the Proviſions to 

the Daughters, at 5 per cent. „ „ 8-4 
Annuity to Archibald Campbell's Widow, 5 18 14 
The Widow's Jointure is - . - 4 28 63 


F L. 31 19 8 


View of the preſent Dunſlafnage's Situation, ſuppoſing the 
Bond of - Proviſion in the 1761 to take place. 


The Annualrent of the Burdens affecting the E- 

ſtate, per Deed 1752, is as above, L. 223 17 114 
Annualrent of the additional Proviſion to the 

Daughters, being 2000 Merks of Addition, 5 11 123 
Additional Aliment to Ditto, o. 26 ©@ © 
Additional Jointure to the Widow, <- - 5 18 1F 
Annualrent of an additional Sum for a Jointure- | 


TVT =: 0: 2 3 
Sowing Corn, Bear, Potatoes, and Graſs for 
Cows and Horſes, converted at - . CS 6.2 


1 oo fi5 255 17 8 


